BEFORE THE NEBRASKA PUBLI C SERVI CE COW SSI ON

In the Matter of the Conm ssion,
on its own notion, seeking to
determine the | evel of the fund

) Application No. NUSF-4

)

)
necessary to carry out the )

)

)

)

PROGRESSI ON ORDER #4

Nebr aska Tel ecomruni cati ons
Uni versal Service Fund Act
begi nning July 1, 2000. Entered March 28, 2000
BY THE COWM SS| ON:

1. On March 11, 1999, the Nebraska State Legi sl ature passed
Legislative Bill 514, which was subsequently signed into | aw by the
CGovernor on March 18, 1999. This legislative bill, titled the
Nebr aska Tel ecommuni cations Universal Service Fund Act
(hereinafter, the "State Act"), is codified in sections 86-1401
t hrough 86-1410 of the Nebraska Revi sed Statutes.

2. Thi s docket was opened on April 15, 1999, on the
Commi ssion's own notion, to deternmine the |evel of the fund
necessary to carry out the requirenments of the State Act. On June
2, 1999, this Comm ssion, upon review of the testinony and exhibits
filed in this matter, set the Nebraska Universal Service Fund
(hereinafter, the "NUSF") surcharge at 6.95 percent for the first
NUSF fiscal year of fund operations, fromJuly 1, 1999 through June
30, 2000

3. As part of its ongoing adm nistration of the NUSF, the
Conmi ssion determni ned that regul ar review hearings are in the best
i nterest of Nebraska consuners. Accordingly, the Conmi ssion set
and held a public hearing on Novenber 17, 1999, at 10:00am in the
Conmi ssion Hearing Roomto address the adm nistration of the NUSF

OPI NI ONS AND FI NDI NGS

A. NUSF Surcharge Assessnent on \Wol esal e
Servi ces

4, The Conmission re-affirnms its finding in C 1628 that the
NUSF surcharge shoul d not be assessed on whol esal e
t el econmuni cati ons services. The Commi ssion defines whol esal e
t el econmuni cati ons as services, one tel ecomunication carrier
pur chases from anot her tel ecommunication carrier, directly used to
provi de other teleconmunications services subject to the NUSF
surcharge. This exenption would typically apply to both access
services and interconnection services and enconpasses al
t el econmuni cations carriers including both i ncunbent and
conpetitive | ocal exchange carriers, interexchange carriers, and
commercial nobile radio service carriers, including paging
providers. \While teleconmmunication carriers should assess the NUSF
surcharge on retail services, such as basic |ocal exchange, |ong
di stance and CVRS, provided to other tel ecomunication carriers,
t he NUSF surcharge shoul d not be applied on whol esal e services
carriers directly used to provide intrastate retai



t el econmuni cati ons services, such as trunks provided to paging
provi ders.

B. Monthly Renittance Due Date

5. The Conmission finds it in the public interest to
continue to require nonthly renittances be due on the 15'" of the
nmonth. Moving the remttance deadline back ten days is estimated
to cost the NUSF nore than $85,000 per year in interest. However,
t he Conmi ssion recogni zes that allow ng conpanies only fifteen
days, following the end of a nonth, to deternmine billed revenue and
remt the appropriate anbunt to the NUSF can result in sone
hardshi p. Therefore, companies may use estinmated amounts to remt
for a nonth and then true-up that anount the foll ow ng nonth.
Accordingly, the NUSF renmittance worksheet will be anended to
facilitate this new process.

C. Payphone Coin Services

6. The Conmi ssion reconsiders and finds that payphone coin
revenue shoul d be exenpted fromthe NUSF surcharge. Therefore
begi nning on July 1, 2000, payphone service providers shall stop
col l ecting the NUSF surcharge on calls placed from payphones using
coins and | ocal exchange carriers shall begin collecting the NUSF
surcharge on the basic |ocal exchange |ine provided to payphone
service providers. |In reaching this determ nation, the Conm ssion
continues to believe payphone coin services to be substantially an
intrastate retail teleconmunications service. However, given that
an acceptable alternative is available that will have little to no
i npact on the NUSF and will not di sadvantage one class of carrier
versus another, the Conmission believes this nodification to be in
the public interest.

7. A payphone service provider uses a basic | ocal exchange
busi ness line provided by a | ocal exchange carrier. Payphone
custonmers typically deposit $0.35 in the payphone to make | oca
coin calls. The current NUSF surcharge of 6.95 percent will now be
assessed on the basic |ocal exchange business rates billed to
payphone providers. These rates average approxi mately $27.50 per
nonth, resulting in a $1.91 per nonth renittance into the NUSF
Under the previous nmethod of assessing coin revenue, each $0.35
call would result in $0.02 per call remttance into the NUSF
Therefore, if, on average, there are 95 or fewer local coin calls
per month from each payphone, this change will result in nore NUSF
revenue. Conversely, if, on average, there are nore than 95 | oca
coin calls per nonth fromeach payphone, this change will result in
| ess NUSF revenue. The Commi ssion believes this change will have
a negligible inpact on renittances to the NUSF

8. This exenption applies to all coin revenue derived from
payphones, including coin revenue derived fromlong di stance calls.
However, all other |ong distance calls, such as calling card, 800,
etc, placed from payphones will continue to be subject to the NUSF
surcharge. Absent evidence to the contrary, the Conm ssion
bel i eves the payphone coin revenue derived fromlong distance calls
to be negligible and will not di sadvantage any cl ass of
t el econmuni cations carrier.



9. Thus, the providers and consuners of |ocal payphone coin
services will continue to contribute to universal service in a fair
and equitable manner. Accordingly, the NUSF rem ttance worksheet
will be revised to reflect this nodification

D. Pre-Paid Calling Cards

10. The Comm ssion denies the request to exenpt pre-paid
calling cards from assessnment of the NUSF surcharge. Unlike
payphone coin services, an acceptable substitute was not proposed
nor could one be identified by the Comm ssion. Exenpting pre-paid
calling cards fromthe NUSF surcharge, would result in the
provi ders and consumer of pre-paid calling card services not
contributing to universal service. As a result not al
t el econmuni cati ons service providers would be naking fair and
equi tabl e contributions to the NUSF and thus such an exenption
woul d viol ate Federal and State | aw.

11. Parties also argue that exenpting pre-paid calling cards
woul d have a de-nmininms inpact on the NUSF. Based on testinony
provided by AT&T in this matter, exenpting pre-paid calling cards
would result in a reduction of nore than $100,000 per year in
remttances to the NUSF. Moreover, the Conm ssion believes that
the use of pre-paid calling services is a fast grow ng segnment of
the tel ecommuni cations market and exenpting these services fromthe
NUSF surcharge will have a significantly larger inpact in the
future. Therefore, the Comm ssion rejects assertions that
exenpting pre-paid calling cards fromthe NUSF surcharge will have
a de-minims inmpact of the NUSF

12. AT&T noted the Nebraska Legi slature renoved the taxation
of pre-paid calling cards fromthe point of usage and, instead,
placed it on the point of sale. This change does not represent an
exenption of consumers of pre-paid calling cards fromthe
requi renent to pay Nebraska State Sal es Tax, but sinply changed the
point of collection. Pre-paid calling cards can be sold by any of
the thousands of retailers in the state. These retailers already,
in nost cases, collect Nebraska State Sales Tax on other services
and products they provide. As a result, sinply requiring these
retailers to also bill and collect the Nebraska State Sales Tax on
pre-paid calling cards will result in little additional burden
However, the vast najority of these retailers do not and are not
required to bill and collect the NUSF surcharge on any services.
| mposing NUSF billing and collecting requirenments on all retailers
that sell pre-paid calling cards would result in the inposition of
an unfair burden on nany small busi nesses. Therefore, the nobde
adopted by the Nebraska Legislature, relative to the collection of
Nebraska State Sal es Tax at the point of sale, does not represent
an acceptable alternative to collecting the NUSF surcharge on pre-paid
calling cards at the point
of usage.

E. Schools, Libraries, and Heal t hcare
Institutions

13. The Conmission also rejects clainms that schools,



libraries, health care, and other institutions are unfairly
burdened by the NUSF surcharge. The NUSF surcharge was expressly
designed to be assessed equally across all classes of custoners to
ensure that the responsibility of universal service is not unfairly
pl aced on a subset of teleconmunications users. The average
custonmer of intrastate retail tel ecomrunications services is no
nore able to budget for the NUSF surcharge than are these entities.
Tel econmuni cations custoners in all rural areas of the state
recei ve support fromthe NUSF. An exenption fromthe NUSF
surcharge for customers that receive either federal or NUSF

uni versal service support would place the responsibility solely on
the urban areas of the state. This would result in an unfair and

i nequi tabl e burden on those custoners who do not receive universa
service support. Utimtely, the NUSF surcharge assessed agai nst
any business or institution will be passed on to those that pay for
the services rendered through higher prices or assessnents.
Accordingly, the Conmission finds little nmerit in any argunents
that certain institutions are unfairly burdened by the NUSF

sur char ge.

14. However, the Commission will seek coment specifically on
assessi ng the NUSF surcharge on distance | earning systens. The
Commi ssi on has becone aware that certain tel ecommunications
carriers are not assessing the NUSF surcharge on tel ecommunications
services provided for the purpose of distance |earning. Comnpanies
that provide such service in conjunction with cable services argue
that these distance | earning services are not subject to the NUSF
surcharge. The Conmi ssion di sagrees based on the Comm ssion's
previous finding that these distance |earning services are
t el econmuni cati ons services and subject to Conm ssion requirenents
in Docket No. C 1485. Accordingly, the Conmi ssion tentatively
concludes that all distance |earning services are tel ecommunication
services and should be subject to the NUSF surcharge, w thout
regard to the type of network over which such services are
provided. The Commission will hold a public hearing on this
tentative conclusion on April 12, 2000, at 10:00amin the
Conmmi ssi on Heari ng Room

F. NUSF De-M nim s Exenption

15. The Commission on its own notion adopted a de-minims
exenption for carriers whose nonthly remttances were | ess than
$100 per nonth. Based on the findings contained in this order, the
Conmi ssion tentatively concludes a de-nminims exenption is no
| onger warranted and all providers of intrastate retai
t el econmuni cati ons services should bill, collect, and remt the
NUSF surcharge, effective July 1, 2000. A conpany whose tota
intrastate retail revenue subject to the NUSF surcharge is
estimated to be | ess that $20,000 for a given fiscal year shall not
be required to remt on a nonthly basis, but may renmit on an annua
basis to the NUSF as part of the end of fiscal year true-up. Wile
such a conpany may remt on an annual basis, the surcharge shall be
billed and collected on each bill sent to customers for intrastate
retail teleconmunications services subject to the NUSF surcharge.
The Conmission will hold a public hearing on this tentative
conclusion on April 12, 2000, at 10:00amin the Comm ssion Hearing
Room



G Centrex Station-to-Trunk Ratio

16. The Commi ssion further denies the request fromthe
Uni versity of Nebraska-Lincoln (hereinafter the "University") that
t he Conmi ssion adopt a station-to-trunk ratio, sinmlar to that
adopt ed by the Federal Conmmuni cations Comm ssion (hereinafter, the
"FCC') for assessing Federal subscriber |line charges, for the
pur pose of determ ning the anbunt NUSF support assessed on Centrex
services. The University notes the FCC has adopted a 9-to-1
station-to-trunk rati o standard for the purpose of treating Centrex
users on a par with those owing a Private Automatic Branch
Exchange, or PABX. The Federal subscriber line charge is assessed
on a per-line basis. The FCC determ ned sonme inequity existed in
the per-line treatnent of Centrex lines with respect to PABX
trunks. However, the NUSF surcharge is assessed on billed revenue,
not on a per-line basis. The anbunt a custoner pays for a service
is indicative of the value the custoner places on such service and
of the tel ecomunication resources used in providing such service.
For these reasons, the Commi ssion adopted billed revenue as the
basi s for assessing the NUSF surcharge. Therefore, the Comm ssion
finds no nerit in adopting an equival ency standard for Centrex
lines relative to PABX trunks.

H Wrel ess Services

17. The Conmi ssion also denies requests that wirel ess
provi ders be exenpted fromthe NUSF surcharge. The Commi ssion
finds that wirel ess service providers receive significant benefit
frominterconnecting to a robust and ubiquitous tel ecomunications
network in Nebraska. The ability of wireless customers to contact,
or be contacted by, the 96.0 percent of Nebraska househol ds
subscri bed to basic |ocal exchange tel econmunications services
supported by the NUSF, is of significant value to the consuners of
Wi rel ess services. Moreover, exenpting wireless providers fromthe
NUSF surcharge would result in not all telecomrunications service
providers contributing in a fair and equitable nanner to the NUSF
and woul d thus violate both Federal and State | aw

I. Interstate Services

18. The Conmission declines, at this tine, to reconsider its
finding limting the assessnent of the NUSF surcharge to intrastate
retail services. However, the Comm ssion notes, with great
concern, the FCC s continued |ack of federal universal service
support for the purpose of ensuring affordabl e basic | ocal exchange
rates and access to advanced services in Nebraska. Assum ng that
the FCC continues to assess interstate services provided to and
from Nebraska for the purpose of providing support to nore popul ous
states while continuing to place the entire burden of the universa
service requirements for Nebraska consumers contained in the
Federal Tel ecommuni cations Act of 1996, on the NUSF, the Comm ssion
may well be forced to reconsider this linmtation

J. Custoner Benefit from Rate Reducti ons

19. The Conmmission uniformy rejects all clains the NUSF



unfairly burdens custoners who will not receive any benefit from
the renoval of inplicit subsidies frominstate |ong distance and
certain basic | ocal exchange services. Customers who do not
recei ve benefit fromthese rate reductions either do not use these
servi ces or have been paying rates which are significantly | ower
than those the average custoners have been paying. This does not
mean that these custonmers are unfairly burdened by the NUSF
surcharge. Rather, it means that these custonmers previously

avoi ded any of the responsibility of universal service, while at
the sane tinme receiving the benefits of the tel ecomunications
network in Nebraska. This resulted in other customers carrying an
i nequi tably higher share of the universal service responsibility.
Al'l customers who subscribe to intrastate retail teleconmunications
services will now bear the responsibility for universal service in
a fair and equitabl e manner.

K. Analog to Digital Conversion

20. The Conmi ssion also rejects assertions that the
conversion of information froman analog to digital signal does not
constitute tel ecomuni cati ons services as defined by Federal and
State law as long as the signal is not converted back to an anal og
format. Both Federal and State Law, at 47 U S.C. § 153(43) and
Neb. Rev. Stat. 8§ 86-1402(14) respectively, define
t el econmuni cati ons as "the transm ssi on, between or anong points
specified by the subscriber, of information of the subscriber's
choosi ng, without a change in the formor content of the
information as sent or received." Certain parties assert that
changi ng an anal og signal to digital is a change in the "forn of
the information. The Conmission rejects this assertion. Nearly al
information transmtted over Nebraska tel econmuni cations networks
under goes anal og and digital conversions, in sone cases multiple
tines.

21. The parties that nake this assertion provide no cites to
either an FCC rule or court decision interpreting Federal law in
this manner nor could any be identified by the Comm ssion. Absent
any relevant findings that specifically state that the conversion
of an analog signal to digital result in a change in the "forn' of
the information, the Conmm ssion finds the assertions that these
conver si ons exenpt services fromuniversal service requirenents are
wi thout nerit. Accordingly, telecomrunication carriers shall bill,
collect, and renmt the NUSF surcharge on all intrastate retai
t el econmuni cati ons revenue without regard to any anal og/digita
conver si ons.

L. Audit Requirenents

22. In response to recomendations fromthe O fice of the
Audi tor of Public Accounts for the State of Nebraska, the
Conmi ssion finds that information contained in the NUSF remttance
wor ksheets submitted to the Comm ssion should be subject to certain
audit requirenments. Accordingly, all conpani es whose revenues,
subj ect to assessnent of the NUSF surcharge, are greater than
$1,000,000 in a NUSF fiscal year, shall have all information used
for the determination of intrastate retail tel ecommunications
servi ces revenue subject to the NUSF surcharge, audited on an



annual basis. This audit shall be perforned by an independent
third party, with audit results for a fiscal year being due before
the end of the next fiscal year. The relevant information may be
revi ewed during the normal course of an annual audit and the
results sent to the Conmission. This will subject approximtely
97.0 percent of revenues remitted into the NUSF to annual audit
requi renents.

M Joint State and Interstate Services

23. The Commission reaffirnms its finding that in cases where
a charge is nade for both intrastate and interstate services, and
the interstate service is not charged separately or cannot be
det erm ned, the NUSF surcharge shall apply to the total charge. 1In
the event, the interstate portion cannot be determ ned or such
determi nation would result in an undue adninistrative burden, a
conpany nay request that the Comm ssion approve an allocation
factor for the purpose of determning the intrastate potion of a
retail telecomrunications service

ORDER

I T 1S THEREFORE ORDERED by the Nebraska Public Service
Conmi ssi on that payphone services providers shall not bill and
coll ect the NUSF surcharge on calls placed using coins and the NUSF
surcharge shall be assessed instead on the basic |ocal exchange
line provided to payphone services providers, effective July 1,
2000.

IT 1S FURTHER ORDERED by t he Nebraska Public Service

Conmi ssion that a public hearing shall be held on April 12, 2000,
at 10: 00amin the Conmi ssion Hearing Room 300 The Atrium 1200 N
Street, Lincoln, Nebraska. The purpose of said hearing will be
recei ve testinony on the Conm ssion's tentative concl usions that

di stance | earni ng services should be subject to the NUSF surcharge
wi thout regard to the type of network over which such services are
provi ded, and that a de-mnims exenption is no |onger justified.

I T 1S FURTHER ORDERED by the Nebraska Public Service
Conmi ssion that all conpanies are subject to the audit requirenents
as set forth herein. Accordingly, the audit results fromthe
fiscal year fromJuly 1, 1999 through June 30, 2000, shall be
subnitted on or before June 30, 2001

IT IS FINALLY ORDERED by the Nebraska Public Service
Conmi ssion that all other requests for nodifications to the
adm ni stration of the NUSF di scussed herein are denied.

MADE AND ENTERED at Lincoln, Nebraska, this 28" day of March
2000.

NEBRASKA PUBLI C SERVI CE COVM SSI ON
COW SSI ONERS CONCURRI NG

Chai r man



Att est

Executive Director
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